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TOUPS/COFFMAN PLAINTIFFS’ COUNSEL’S RESPONSE AND OBJECTIONS TO 

CERTAIN FEE AND EXPENSE MOTIONS   

 

 

TO THE HONORABLE UNITED STATES DISTRICT COURT: 

 

 Pursuant to the Court’s July 18, 2018 Order (ECF No. 3613), Toups/Coffman Plaintiffs’ 

Counsel files this Response and Objections to Certain Fee and Expense Motions, and respectfully 

state the following: 

GENERAL OBJECTIONS TO THE FEE AND EXPENSE MOTIONS 

I. Toups/Coffman Plaintiffs’ Counsel object to the Court’s acceleration of the fee and 

expense motion briefing schedule. 

 

In its April 10, 2018 Order preliminarily approving the settlement (ECF No.3532), the 

Court established an October 17, 2018 deadline for filing any responses or objections to counsel’s 
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fee and expense motions. Id., ¶ 17 (referencing the Approved Schedule for Final Approval Process 

at page 10 of the Order). The October 17 deadline makes perfect sense since it falls after the 

October 12 settlement claim filing deadline. Not only would the Court and the lawyers know the 

settlement claim filing statistics relevant to determining attorney fee and expense awards 

(including the number of settlement claimants represented by private counsel vs. the number of 

unrepresented claimants (i.e., “pure class members”)), counsel would have sufficient time to (i) 

review, analyze, and identify duplicative and mischaracterized time, and (ii) thoroughly and 

precisely respond to the fee and expense petitions, supplements to the fee and expense petitions, 

and supporting memoranda and exhibits filed on behalf of over 400 law firms comprising over 12 

½ linear feet of paper (i.e., ten (10) banker boxes and more than 28,000 pages).  

But a cursory review of the voluminous submissions, for example, identified a number of 

law firms that filed fee applications with more than one attorney group. Declaration of Mitchell A. 

Toups (Exhibit A). Additional time is needed to thoroughly analyze these fee applications to 

ascertain whether they are duplicative time submissions. Id. In addition, multiple law firms that 

are not class counsel appear to have coded the time spent working with their individual corn 

producer clients as class counsel approved common benefit time in their supplemental fee petitions 

even though their time was not claimed to be common benefit time in their original fee petitions. 

Id. Additional time is needed to thoroughly analyze these time submissions to ascertain whether 

such time, in fact, is class counsel approved common benefit time. Id. Additional time also is 

needed to thoroughly analyze whether any of the claimed litigation expenses, in fact, include the 

costs of prospective client mailers , other marketing expenses, overhead or private airplane travel. 

Id. For the Court’s analysis of the fee and expense applications to be accurate and meaningful, 

sufficient time is necessary to insure an “apples to apples” comparison. 
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Nevertheless, in its July 18, 2018 Order (ECF No. 3613), the Court, sua sponte, and without 

giving a reason, vacated the October 17 deadline, accelerating it by sixty days to August 17, 2018. 

Id., ¶ 1. As such, counsel and the Court will not have the benefit of the relevant settlement claim 

statistics for fully and completely briefing the fee and expense motions, determining the fee and 

expense motions, and asserting and preserving their objections to the corresponding fee and 

expense awards—which prejudices Toups/Coffman Plaintiffs’ Counsel and their clients. 

Accelerating the deadline by two months also does not give Toups/Coffman Plaintiffs’ 

Counsel sufficient time to review and analyze the voluminous fee and expense motions and 

supporting briefs and exhibits, and file thorough and complete responses and objections—which 

also prejudices Toups/Coffman Plaintiffs’ Counsel and their clients. Thirty days is simply not 

enough time—especially in light of the Court imposing upon counsel the additional burden of 

filing detailed supplements to their fee and expense motions on or before August 3, 2018 in its 

July 18, 2018 Order.     

There is no rational reason for accelerating the response and objection deadline by sixty 

days and ramming through the fee and expense awards without the benefit of the final claim filing 

statistics and sufficient time to properly review, analyze, and thoroughly and precisely respond to 

all of the filed fee and expense motions. The Court abused its discretion in accelerating the 

response and objection deadline by sixty days. It also is a violation of due process. For all of the 

above reasons, Toups/Coffman Plaintiffs’ Counsel object to the Court’s accelerated deadline to 

respond and object to counsel’s voluminous fee and expense motions. 

II. Toups/Coffman Plaintiffs’ Counsel object to being compensated based on their time 

spent working on the litigation. 

Toups/Coffman Plaintiffs’ Counsel object to being required to report their time and 

expenses to the Court (other than the common benefit time spent working on behalf of their 
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bellwether plaintiff clients). Toups/Coffman Plaintiffs’ Counsel are not class counsel. Rather, they 

represent their corn producer clients as individual opt-out direct action plaintiffs. Toups/Coffman 

Plaintiffs’ Counsel have individual contingent fee contracts with each of their 9400+ corn producer 

clients.1 As such, they were not required to keep and maintain contemporaneous time records under 

any Court order or principle of class action jurisprudence. Id.  

Accordingly, Toups/Coffman Plaintiffs’ Counsel object to being forced to reconstruct their 

time spent working on the litigation. Toups/Coffman Plaintiffs’ Counsel also object to being 

compensated based on their reconstructed time. Toups/Coffman Plaintiffs’ Counsel should be 

compensated according to the terms of the contingent fee contracts with their clients. There is no 

authority by which these contracts may be abrogated. See, e.g., US Airways, Inc. v. McCutchen, 

569 U.S. 88, 100 (2013) (confirming “if the agreement governs, the agreement governs”). 

III. Toups/Coffman Plaintiffs’ Counsel object to the further involvement of Special 

Masters Ellen Reisman and Daniel Stack as part of the Attorney Fee/Expense 

Application process. 

  

A. Appointment of the Special Master and Plaintiffs Negotiation Committee 

(PNC).  

 

On March 21, 2016, the Court appointed Ellen K. Reisman as the Special Master “to 

explore settlement of all the cases, in all of the courts in which they are pending.” ECF No. 1745 

(“Special Master Appointment Order”). The Special Master Appointment Order specifically 

directs Ms. Reisman not to “act as an advocate, representative, fiduciary, or counsel for any party.” 

Id. at 3. Nor did she have any “formal coercive authority to compel the making of any agreement 

                                                 
1  See Declarations of Mitchell A. Toups and Richard L. Coffman, Exhibits A and B, 

respectively, to Toups/Coffman Plaintiffs’ Counsel’s Fee and Expense Motion (ECF Nos. 3566 

and 3567) and Supplement to their Fee and Expense Motion (ECF No. 3646), all of which are 

incorporated by reference as if fully stated herein. 
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or the granting of any concession.” Id. Pursuant to FED. R. CIV. P. 53(b)(3)(A), Ms. Reisman filed 

a declaration supporting her appointment, stating that there were no 28 U.S.C. § 455 grounds 

disqualifying her from serving as the Special Master. ECF No. 1746. 

After her appointment, Ms. Reisman “requested that the Honorable Daniel Stack (ret.), 

who was the special discovery master in the Illinois state and federal cases, assist in settlement 

negotiations.” ECF No. 3507 at 14 (quoting the Declaration of Christopher A. Seeger). Her request 

was granted, and Judge Stack joined her in overseeing the negotiations.       

Thereafter, on August 8, 2017, the Court appointed the PNC, consisting of Christopher A. 

Seeger, Daniel E. Gustafson, Mikal Watts, and Clayton A. Clark. ECF No. 3366 (“PNC 

Appointment Order”). The Court clearly intended the PNC to represent the interests of all 

plaintiffs—to wit, the PNC Appointment Order specifically directed all four PNC lawyers to 

“confer with other Plaintiffs’ counsel in the actions described above about such negotiations, and 

[] participate in such negotiations on their behalf.” Id. at 2-3. The PNC Appointment Order also 

stated that the Court anticipated the PNC “will communicate with their co-counsel regarding 

settlement negotiations so that producer plaintiffs’ interests are appropriately represented.” Id. at 

3. Unfortunately, this didn’t happen. 

B.  The settlement negotiations. 

 Once the PNC was in place, it “met in person and by phone with counsel for Syngenta, the 

Special Master (Ms. Reisman), and Judge Stack on numerous occasions.” Class Plaintiffs’ 

Memorandum of Law Supporting their Motion for Preliminary Approval of the Settlement (ECF 

No. 3507) at 14.  

 But notwithstanding the PNC Appointment Order and the Special Master Appointment 

Order, the PNC, as directed and coerced by Ms. Reisman and Judge Stack, conducted their 
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negotiations and deliberations behind a veil of secrecy. Declaration of Mitchell A. Toups and 

Declaration of Richard L. Coffman (Exhibits A and B to Toups/Coffman Plaintiffs’ Motion to 

Delay Consideration of the Request for Approval of the Mediated Settlement Agreement (ECF 

No. 3499)).2 At no time after their appointment did the PNC members confer with Toups/Coffman 

Plaintiffs’ Counsel (one of the largest groups of privately represented corn producers), or any other 

counsel similarly situated counsel, regarding the settlement negotiations, participate in such 

negotiations on behalf of Toups/Coffman Plaintiffs’ Counsel and their clients, or communicate 

substantive information to Toups/Coffman Plaintiffs’ Counsel regarding the negotiations to insure 

that Toups/Coffman Plaintiffs’ interests were appropriately represented—even though 

Toups/Coffman Plaintiffs’ Counsel represent the fourth largest group of individual corn producer 

plaintiffs after the Watts Group, Phipps/Clark Group (also sometimes referenced as the “Illinois 

Leadership Group”), and the Remele/Sieben Group. See Exhibit G. In fact, at Ms. Reisman’s and 

Judge Stack’s direction, the opposite occurred. Id. Nor did Ms. Reisman provide any information 

when specifically asked. Id. Ms. Reisman’s and Judge Stack’s secrecy mandate constitutes 

coercion in violation of Special Master Appointment Order.3  

  

                                                 
2  ECF No. 3499 and the supporting Declarations and Exhibits are incorporated by reference 

as if fully stated herein.  

 
3  These are not new allegations. Toups/Coffman Plaintiffs’ Counsel have made them several 

times. See ECF Nos. 3499, 3504, and 3516. Neither Ms. Reisman, nor the PNC, have ever denied 

them. See, e.g., “What We Know Now” in Toups/Coffman Plaintiffs’ Reply in re their Motion to 

Delay Consideration of Class Counsel’s Motion for Preliminary Approval (ECF No. 3516), which 

is incorporated, by reference, as if fully stated herein.    
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C. The settlement term sheet. 

 On September 25, 2017, the PNC and Syngenta signed a detailed settlement Term Sheet 

(“Term Sheet”) (Exhibit B).4 Prior to signing the Term Sheet, the PNC did not confer with 

Toups/Coffman Plaintiffs’ Counsel about the terms of Term Sheet. Nor did the PNC, at Ms. 

Reisman’s and Judge Stack’s direction, circulate the Term Sheet after it was signed—even after 

Toups/Coffman Plaintiffs’ Counsel repeatedly requested it. See, e.g., February 19, 2018 email 

exchange between Toups/Coffman Plaintiffs’ Counsel and PNC member Watts (Exhibit C) (“we 

on the Plaintiffs’ Settlement Negotiation Committee are not allowed to disclose the details” and 

“I’m sorry I am not at liberty to disclose more information [at] this time.”).5 

 Nevertheless, the detailed Term Sheet, which is an enforceable agreement, is a classic 

example of how a settlement is properly allocated and distributed in litigation comprising both a 

class action component and a large opt-out component. The fact that the PNC and Syngenta 

negotiated and executed the Term Sheet makes perfect sense on many levels. The 100,000 or so 

individual plaintiffs represented by private counsel—most of whom opted out of the class on or 

before April 1, 2017—drove the settlement since only eight states were ever certified with no 

possibility of a national class since lone legal claim asserted on behalf of the national class was 

dismissed in April 2017.    

                                                 
4  Toups/Coffman Plaintiffs’ Counsel received a copy of the Term Sheet after Kansas Class 

Counsel filed their Motion for Preliminary Approval of the Settlement. Toups/Coffman Plaintiffs’ 

Counsel, however, did not receive the Term Sheet from a PNC member, Ms. Reisman, or Judge 

Stack.  

  
5  In response to one of Toups/Coffman Plaintiffs’ Counsel’s inquiries, Ms. Reisman 

suggested that Toups/Coffman Plaintiffs’ Counsel contact Mr. Seeger, the ostensible chair of the 

PNC. She did so with full knowledge that Mr. Seeger would not disclose any substantive 

information pursuant to her and Judge Stack’s directive. That cannot be right or fair.   
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Among other things, the Term Sheet properly contemplated two groups of plaintiffs—class 

plaintiffs and individual corn producer plaintiffs—and required, among other things, (i) separate 

settlement agreements for both plaintiff groups (id., §§ 2(r), 2(ff), 3, 4(a), 4(b)); (ii) an allocation 

of the settlement proceeds between the two plaintiff groups and the creation of separate QSFs (id., 

§§ 2(c), 2(d), 2(q), 2(ee), 3, 4(d)(xiii)); (iii) a separate class plaintiffs Court (this Court) and an 

Individual Plaintiffs Court (23rd Judicial District Court, Brazoria County, Texas) to oversee the 

separate settlements (id., §§ 2(a), 2(c), 2(d), 2(p), 2(dd), 4(d)(vi))); and (iv) separate special 

masters for the two plaintiff groups (id., §§ 2(s), 2(gg)). In fact, § 2(ww) of the Term Sheet 

specifically excluded individual plaintiffs from the class settlement, stipulating jurisdiction over 

the individual plaintiffs in a Brazoria County, Texas state district court, regardless of whether a 

motion for class settlement was subsequently filed (as was done here).  

The Parties also agreed “to negotiate in good faith to finalize formal settlement documents 

consistent with [the] Term Sheet.” Id., § 1(a). That, however, did not happen. None of the above 

provisions (or others identified in prior briefing by Toups/Coffman Plaintiffs’ Counsel) are in the 

class settlement agreement. Rather, all U.S. corn producers are treated as members of a national 

settlement class regardless of whether they previously opted out of the national class in 2017.   The 

Court basically forced corn producers that had previously opted out into a new class even though 

the Court had no jurisdiction over the opted-out corn producers. 

So, what happened? How did the global settlement of this sprawling litigation morph from 

the classic and imminently workable two-tiered settlement outlined in the Term Sheet into the 

onerous “one size fits all” class settlement? The answer, of course, is money. Kansas Class Counsel 

and Minnesota Class Counsel ultimately realized that the vast majority of the settlement claims 

would be filed by individual corn producers represented by private counsel—which has certainly 
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proven to be the case—and, as a result, the majority of the settlement would be controlled by and 

distributed to individual corn producer plaintiffs. This, in turn, would negatively impact Kansas 

Class Counsel’s and Minnesota Class Counsel’s fees.  

So, Kansas Class Counsel and Minnesota Class Counsel instituted a game plan to regain 

control of the settlement and distribute it via a national class action mechanism. But why would 

Messrs. Clark and Watts—who ostensibly lead the two largest groups of individual corn producer 

plaintiffs—ever agree to abandon the favorable Term Sheet and allow Kansas Class Counsel and 

Minnesota Class Counsel to run the show? The answer, of course, is money. And with the help of 

Ms. Reisman and Judge Stack, Kansas Class Counsel and Minnesota Class Counsel—through 

PNC members Seeger and Gustafson—got their way. This harmed Toups/Coffman Plaintiffs and 

all other individual corn producer plaintiffs that opted out of the class in that the Term Sheet 

settlement was ultimately abandoned, and all individual corn producer plaintiffs that had opted out 

of the class—over which the Court no longer had jurisdiction—were forced back into the class and 

forced the Toups-Coffman Plaintiffs, and others, to file class claim forms as opposed to the 

streamlined process set out by the Term Sheet.  Further, under the Term Sheet process, there would 

be no Court intervention and now the Plaintiffs may have their settlement funds held up by an 

Appeal by some or all of the class issues. 

D.  The PNC fee negotiations.             

 Once the Term Sheet was signed by the Parties, the negotiations commenced regarding the 

formal settlement documents required by the Term Sheet. But it wasn’t the classic negotiations 

between Syngenta and the PNC because as long as Syngenta was not required to pay more than 

$1.51 billion and its interests were protected, Syngenta did not care about the form of the formal 

settlement documents. Rather, the negotiations consisted of discussions—often times admittedly 
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heated—between the PNC members about how to split up the fee pie for themselves to the 

detriment of U.S. corn producers and their counsel. By that time, the PNC had long since abdicated 

its responsibilities under the PNC Appointment Order to negotiate on behalf of all plaintiffs and 

their counsel in the litigation.    

 Somewhere along the way, Messrs. Seeger and Gustafson, the PNC members ostensibly 

representing class plaintiffs, realized that two separate settlements consistent with the Term Sheet 

would not net Kansas Class Counsel and Minnesota Class Counsel enough attorneys’ fees to 

satisfy them. They realized that most of the U.S. corn producers interested in the litigation had 

already hired private counsel, opted out of the class action, and filed individual cases.  

 The requirement imposed on corn producer plaintiffs early in the litigation to file Plaintiff 

Fact Sheets and supporting FSA Forms 578 within forty-five days of filing suit under penalty of a 

dismissal with prejudice—which Kansas Class Counsel asked the Court to institute—was also 

coming home to roost. Kansas Class Counsel and Minnesota Class Counsel knew how difficult it 

was for individual plaintiffs to comply with this mandate, and further realized that this difficulty 

would cut against them in the settlement claim filing process. They also knew that U.S. corn 

producers have been overwhelmed with mail about the litigation and most likely disregard 

settlement class notice. All of these factors pointed towards a depressed class plaintiff settlement 

take rate—which, in turn, would negatively impact their fee award.   

 Kansas Class Counsel and Minnesota Class Counsel had to do something to enhance their 

fee application. So, they came up with the idea of putting all of the corn producers (class plaintiffs 

and individual plaintiffs represented by private counsel) into one pot—the class settlement 

agreement—in order to pump up their settlement take rate numbers on the backs of the settlement 

claims filed by individual corn producer plaintiffs. Kansas Class Counsel and Minnesota Class 
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Counsel knew the private lawyers would do the “heavy lifting,” and make sure their clients filed 

their settlement claims. Under a “one size fits all” class action settlement distribution mechanism, 

therefore, Kansas Class Counsel and Minnesota Class Counsel could control it all.  

 Over time, the pressure brought to bear by Mr. Seeger, Mr. Gustafson, Ms. Reisman, Judge 

Stack, and Andrew Karron, Ms. Reisman’s law partner acting under her direction, steadily 

increased until it rose to the level of a “shit show.” See Exhibit D. Messrs. Watts and Clark finally 

caved in, violated the Term Sheet requirement to finalize formal settlement documents consistent 

with it (with the help of Messrs. Seeger and Gustafson, Ms. Reisman, and Judge Stack), and agreed 

to the dramatically re-written class settlement agreement preliminarily approved by the Court. But 

why? Why would Messrs. Watts and Clark succumb to Ms. Reisman’s and Judge Stack’s coercion 

and walk away from the favorable settlement terms in the Term Sheet, and sell their clients (and 

all other individual corn producer plaintiffs for whom they were charged with the duty of 

negotiating) down the river? The answer is simple: money. 

 Messrs. Watts and Clark were promised guaranteed attorneys’ fees and other concessions 

in a secret side deal (“Secret Fee Deal”) (Exhibit E).6 Under the proposed Secret Fee Deal, in 

exchange for walking away from the Term Sheet and agreeing to a national class action settlement 

distribution mechanism, the constituencies represented by the PNC members would receive 

guaranteed shares of 100% of the attorneys’ fees awarded by the Court—to the exclusion of all 

other counsel who worked on the litigation—regardless of the number of their clients who actually 

                                                 
6  The Secret Fee Deal ultimately signed by Messrs. Seeger, Gustafson, and Clark is no longer 

secret. The so-called “Illinois Leadership Group” of attorneys (a.k.a. the Phipps/Clark Group) 

submitted it as part of their fee and expense application as an exhibit to Mr. Clark’s Declaration, 

and now unashamedly rely on it. See ECF No. 3598-5. That said, the Court certainly is not bound 

by an agreement between three lawyers to divide the attorneys’ fees—especially to the exclusion 

of all of the other lawyers who worked on the litigation for years and for whom the PNC was 

ordered to negotiate and keep apprised. 
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file claims and regardless of the fact that Messrs. Clark and Watts were not appointed as class 

counsel in any Syngenta MIR 162 proceeding.  

 Mr. Watts ultimately did not agree to this arrangement because, on information and belief, 

he believed it to be unethical.  It was also not filed with the Court, or otherwise disclosed to 

individual plaintiffs and their counsel during the negotiations as required by the PNC Appointment 

Order. The point here is that the Secret Fee Deal, wherein three of the PNC members engaged in 

self-dealing, violated the PNC Appointment Order, conspired with each other, and split the 

attorneys’ fee pie for themselves to the exclusion of all other counsel, which was brokered and 

condoned by Ms. Reisman and Judge Stack.  

 In short, Ms. Reisman, Judge Stack, and the PNC knowingly violated the PNC 

Appointment Order, knowingly violated the Special Master Appointment Order, knowingly 

violated the Term Sheet, and knowingly violated their Court-assigned duties to all corn producer 

plaintiffs and their counsel. Respectfully, Ms. Reisman and Judge Stack should be not be allowed 

to handle the attorney fee/expense applications since they engineered a fee agreement that is not 

proper and not binding and is an agreement Toups/Coffman, and others, would expect them to 

stand by, even after the fee applications have been made, and even after one member of the PNC 

stated it may be unethical.  They should be replaced by an independent, unbiased, and an objective 

Special Master/Mediator who can bring a fresh perspective to the proceedings, including, inter 

alia, assisting the Court with analyzing the pending fee and expense motions and other assigned 

administrative matters.7 Ms. Reisman and Judge Stack certainly should not be involved in 

determining counsel’s fee and expense awards. 

                                                 
7  Alternatively, and as suggested by Toups/Coffman Plaintiffs’ Counsel in their Fee and 

Expense Motion Supplement (ECF No. 3636), the Court should appoint Retired Judge W. Royal 

Furgeson, Jr. to mediate the fee and expense motions at the earliest possible date.  
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TOUPS/COFFMAN PLAINTIFFS’ COUNSEL OBJECT TO THE COLLECTIVE FEE 

AND EXPENSE MOTIONS SUBMITTED BY KANSAS CLASS COUNSEL, 

MINNESOTA CLASS COUNSEL, AND THE PHIPPS/CLARK GROUP AS BEING 

EXORBITANT IN THIS MEGA-FUND SETTLEMENT 

 

 Kansas Class Counsel, Minnesota Class Counsel, and the Phipps/Clark Group must be 

viewed collectively for purposes of computing the class fee portion of the attorneys’ fee award 

because they all functioned as class counsel (as evidenced by the magnitude of their common 

benefit time submissions), they controlled the PNC wherein they engaged in collusion and self-

dealing, they all signed the Secret Fee Deal, and they all submitted common benefit time. See 

Kansas Class Counsel’s Fee and Expense Motion (ECF No. 3585), Minnesota Class Counsel’s Fee 

and Expense Motion (filed on July 10, 2018 in the Fourth Judicial District Court, Hennepin 

County, Minnesota), and the Phipps/Clark Group’s Fee and Expense Motion (ECF No. 3597). 

Kansas Class Counsel, Minnesota Class Counsel, and the Phipps/Clark Group are collectively 

referred to as “Collective Class Counsel.” 

That said, Kansas Class Counsel asks the Court to award one-third of the $1.51 billion 

settlement fund as attorneys’ fees, with 50% of that going to Kansas Class Counsel (ECF No. 

3585), 12.5% going to Minnesota Class Counsel (Minnesota Class Counsel’s Fee and Expense 

Motion), and 17.5% going to the Phipps/Clark Group (ECF No. 3597). Thus, Collective Class 

Counsel collectively seek for themselves attorneys’ fees ($400.5 million)—or 26.5% of the 

settlement fund. That is too much for a common fund case of this size. Their collective class fee 

request does include the $9 million of common benefit time submitted by the Watts Group. 

Common fund fee awards are an equitable tool designed to avoid unjust enrichment, not to 

cause it, and are permissible only “if made with moderation and a jealous regard to the rights of 

those who are interested in the fund.” Trustees v. Greenough, 105 U.S. 527, 536-57 (1882); see 

also City of Detroit v. Grinnell Corp., 560 F.2d 1093, 1098-99 (2d Cir. 1977).  
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The Supreme Court’s common fund and equitable fund precedents have long called for 

relatively modest awards in these types of cases. For example, in Central RR & Banking Co. v. 

Pettus,113 U.S. 116, 128 (1885), an early common fund class action, the Supreme Court slashed 

a 10% common-fund fee award to just 5%.8 The Supreme Court, in Harrison v. Perea, 169 U.S. 

311 (1897), found the Territory of New Mexico Supreme Court’s reduction of a $5,000 fee award 

(or about 14% of an equitable fund) to just 10% of the fund was “within the judicial discretion of 

the court.” And in United States v. Equitable Trust Co., 283 U.S. 738, 746-47 (1931), the Supreme 

Court reviewed a Second Circuit decision rejecting the district court’s application of a 33⅓% 

benchmark and slashing the resulting equitable fund fee award to $100,000 – which the Supreme 

Court then cut in half. See Barnett v. Equitable Tr. Co., 34 F.2d 916, 919 (2d Cir. 1929), modified, 

283 U.S. at 746.  

The Supreme Court’s own fee decisions thus support modest awards of 10% or less in 

common fund cases and equitable fund cases. Although lower courts lately have allowed common 

fund awards to drift upward, moreover, “[t]he mean award in common fund cases is well below 

the widely quoted one-third figure, constituting 21.9 percent of the recovery across all cases for a 

comprehensive data set of published cases.” Theodore Eisenberg & Geoffrey P. Miller, Attorney 

Fees in Class Action Settlements: An Empirical Study, 1 J. Empirical. Legal Stud. 27, 27 (2004). 

Economies of scale mandate sharply declining class fee percentages in cases like this that produce 

“mega-fund” recoveries in the hundreds of millions or billions of dollars.    

                                                 
8  See Pettus, 113 U.S. at 128 (“It remains only to consider whether the sum allowed appellees 

was too great. We think it was. The decree gave them an amount equal to ten percent. upon the 

aggregate principal and interest of the bonds and coupons filed in the cause …. One-half the sum 

allowed was, under all the circumstances, sufficient.”). 
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The Federal Judicial Center’s Managing Class Actions: A Pocket Guide for Judges thus 

advises that class fees in a mega-fund cases like this, where recoveries may exceed a billion dollars, 

reasonable common fund attorneys’ fees can be expected to fall to around 4%:   

In “mega” cases, be prepared to see attorney requests for truly huge amounts, up to 

hundreds of millions of dollars.  In such cases, of course, the monetary recovery to the class 

typically is also in the hundreds of millions of dollars, even in the billions. See, e.g., In re 

Prudential Insurance Co. of America Sales Practices Litigation, 148 F.3d 283, 339–40 (3d 

Cir. 1998). In such cases, you should be looking at a percentage of recovery far less than 

the typical range and perhaps as low as 4%. MCL 4th § 14.121. Generally, as the total 

recovery increases the percentage allocated to fees should decrease. 

 

Barbara J. Rothstein & Thomas E. Willging, Managing Class Action Litigation: A Pocket Guide 

for Judges 7, 33 (Federal Judicial Center, 3d ed. 2010) (emphasis added).   

Even if some much smaller cases might warrant so-called “benchmark” awards of 20-25%, 

the Manual for Complex Litigation warns that application of such a “benchmark percentage for 

unusually large funds may result in a windfall” to class counsel in mega-fund cases. Manual for 

Complex Litigation 4th (“MCL 4th”) §14.121, at 189 & n. 497 (Federal Judicial Center 2004).   

“Accordingly, in ‘mega-cases’ in which large settlements or awards serve as the basis for 

calculating a percentage, courts have often found considerably lower percentages to be 

appropriate.” Id. at 188. As an example, MCL 4th approvingly cites In re Prudential Ins. Co. of 

Am. Sales Practices Litig., 148 F.3d 283, 339–40 (3d Cir. 1998), where the Third Circuit noted 

common fund class fee awards as low as 4.1% in cases where the recovery exceeds $100 million, 

and remanded a 6.7% fee award in a billion dollar case “for a more thorough examination and 

explication of the proper percentage to be awarded to class counsel ... in light of the magnitude of 

the recovery.”  

Other circuits concur. The Seventh Circuit has observed that “‘though the benchmark in 

common fund cases is 20%-30%, fee awards usually fall in the 13%-20% range for funds of $51-
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$75 million, and in the 6-10% range for funds of $75-$200 million.’”  Florin v. Nationsbank of 

Georgia, N.A., 60 F.3d 1245, 1249 (7th Cir. 1995) (quoting In re Unisys Corp. Retiree Med. Ben. 

ERISA Litig., 886 F.Supp. 445 (E.D. Pa. 1995)). Common fund class fee awards should fall even 

more dramatically – to significantly less than 10% – in cases like this, where the recovery is more 

than a billion dollars.   

In Silverman v. Motorola Solutions, Inc., 739 F.3d 956 (7th Cir. 2013), the Seventh Circuit 

explained that “it is almost as expensive to conduct discovery in a $100 million case as in a $200 

million case. ... There may be some marginal costs of bumping the recovery from $100 million to 

$200 million, but as a percentage of the incremental recovery these costs are bound to be low.”  Id. 

at 959. “It is accordingly hard to justify awarding counsel as much of the second hundred million 

as of the first,” id., much less for the fourteenth or fifteenth $100 million, as in this case.  

“Awarding counsel a decreasing percentage of the higher tiers of recovery enables them to recover 

the principal costs of litigation from the first bands of the award, while allowing the clients to reap 

more of the benefit at the margin (yet still preserving some incentive for lawyers to strive for these 

higher awards).”  Id. at 959. If, as Silverman held, a 27.5% fee award was “at the outer limit of 

reasonableness” for a $200 million case, id., then a 26.5% collective class fee award in this $1.5 

billion case far exceeds the outer bounds of a reasonable award. See id.  

Second Circuit decisions also are instructive. In Goldberger v. Integrated Resources, Inc., 

209 F.3d 43, 44-45, 52 (2d Cir. 2000), the Court affirmed a fee award coming to just 4% of a $54 

million common fund settlement, observing that “empirical analyses demonstrate that in cases like 

this one, with recoveries of between $50 and $75 million, courts have traditionally accounted for 

these economies of scale by awarding fees in the lower range of about 11% to 19%.”  In In re 

Nortel Networks Corp. Sec. Litig., 539 F.3d 129, 131-32 (2d Cir. 2008), the Second Circuit 
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affirmed the district court’s finding that 8.5% percent of a $1.142 billion settlement fund would be 

excessive, holding that a 3% fee (a 2.04 multiplier of the attorneys’ lodestar was reasonable). 

Holding that “the sheer size of the instant fund makes a smaller percentage appropriate” the Second 

Circuit, in Wal-Mart Stores, Inc. v. Visa USA, Inc., 396 F. 3d 96, 123 (2d Cir. 2005), affirmed a 

common fund fee award of 6.5% of a $3.38 billion settlement fund. See also Wal-Mart Stores, Inc. 

v. Visa U.S.A. Inc., 396 F.3d 96, 123 (2d Cir. 2005).   

Countless decisions confirm that class fees in large cases producing settlements of a billion 

dollars or more should be far less than what Collective Class Counsel seek for themselves here.9   

While Professor Klonoff cherry picks some mega-fund cases with larger fee awards – most 

of them involving settlements of well under $200 million – rigorous empirical studies demonstrate 

that fee awards from larger settlement common funds are at much lower percentages. Professors 

Eisenberg and Miller’s landmark 2004 study of class action settlements from 1993 through 2002, 

for example, found that attorneys’ fees in billion-dollar mega-fund cases were 10%-12% of the 

recovery: “In the highest decile of recovery, the mean client recovery was $929,100,000 in the 

decided cases data. The mean fee percent was 12.0 percent, with a median of 10.1 percent, and a 

standard deviation of 8.1 percent.” Theodore Eisenberg & Geoffrey P. Miller, Attorney Fees in 

Class Action Settlements: An Empirical Study, 1 J. EMPIRICAL LEGAL STUD. 27, 74 (2004). 

                                                 
9  See, e.g., In re Black Farmers Discrimination Litig., 953 F.Supp.2d 82, 84 (D.D.C. 2013) 

(7.4% of $1.2 billion common fund); Carlson v. Xerox Corp., 596 F. Supp. 2d 400, 414 (D. Conn. 

2009), aff’d, 355 F. App’x 523 (2d Cir. 2009) (summary order) (16% of $750 million common 

fund); In re Royal Ahold N.V. Sec. & ERISA Litig., 461 F.Supp.2d 383, 385 (D. Md. 2006) (12% 

of $1.1 billion common fund); In re Prudential Ins. Co. of Am. Sales Practice Litig., 106 F. Supp. 

2d 721, 736 (D.N.J. 2000) (7.5% of $1.8 billion common fund); In re NASDAQ Mkt.-Makers 

Antitrust Litig., 187 F.R.D. 465, 489 (S.D. N.Y. 1998) (14% of $1 billion common fund); In re 

Sulzer Hip Prosthesis & Knee Prosthesis Liab. Litig., 268 F. Supp. 2d 907, 939 (N.D. Ohio 2003) 

(4.8% of $1 billion common fund). 

Case 2:14-md-02591-JWL-JPO   Document 3690   Filed 08/17/18   Page 17 of 23



  

  

18 

 

Professors Eisenberg and Miller’s follow-up 2010 study of class action settlements from 

the years 1993-2008 shows that common fund attorneys’ fee awards fell to a mean of 12.0% and 

a median of 10.2% for funds exceeding $175.5 million. Theodore Eisenberg & Geoffrey P. Miller, 

Attorney Fees and Expenses in Class Action Settlements: 1993–2008, 7 J. EMPIRICAL LEGAL STUD. 

248, 263-65 & Table 7 (2010). Their latest research confirms: “We continue to find a ‘scaling’ 

effect, in the sense that fees as a percentage of the recovery tend to decrease as the size of the 

recovery increases—an effect that appears to be due to the economies of scale that can sometimes 

be achieved in very large cases.” Theodore Eisenberg, Geoffrey Miller & Roy Germano, 

Attorneys’ Fees in Class Actions: 2009-2013, 92 N.Y.U. L. REV. 937, 940 (2017).   

Professor Fitzpatrick’s 2010 study of 688 federal class-action settlements from 2006-2007 

similarly confirms that “fee percentages are strongly and inversely associated with the size of the 

settlement.” Brian T. Fitzpatrick, Empirical Study of Class Action Settlements and Their Fee 

Awards, 7 J. EMPIRICAL L. STUD. 811, 814, 837-38 (2010). According to Professor Fitzpatrick’s 

2010 study “fee percentages tended to drift lower at a fairly slow pace until a settlement size of 

$100 million was reached, at which point the fee percentages plunged well below 20 percent, and 

by the time $500 million was reached, they plunged well below 15 percent, with most awards at 

that level under even 10 percent.” Id. at 838-39.   

Professor Fitzpatrick’s July 14, 2016, expert declaration in the Deepwater Horizon case, 

supporting a 4.3% fee common-fund award from a $13 billion settlement, provides further 

perspective. See Declaration of Bryan T. Fitzpatrick, In re: Oil Spill by the Oil Rig “Deepwater 

Horizon” in the Gulf of Mexico on April 20, 2010, MDL No. 2179, ECF No. 21098-3 (E.D. La., 

filed July 21, 2016) (Exhibit F). Professor Fitzpatrick acknowledged that for his published study 

“there were nine settlements in my dataset for $1 billion or more, and the mean and median fee 
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percentages in these cases were 13.7% and 9.5%, respectively.” Id. ¶30. When Professor 

Fitzpatrick, in the Deepwater Horizon litigation, “examined all known billion dollar settlements 

in American history – the nine during the two years of my study and twelve more … in other 

years,” he found that in 21 common fund class action settlements of $1 billion or more, the average 

attorneys’ fee percentage came to 9.92% (total) and 10.97% (cash settlements), and the median 

average attorneys’ fee percentage is 7.40% (total) and 7.50% (cash settlement). Id. ¶31 & Table 1. 

These results unequivocally confirm that the fee sought by Collective Class Counsel for 

themselves in this mega-fund case is far too high.    

Courts should, moreover, cross-check any percentage fee award against class counsel’s 

lodestar to ensure that the proposed percent-of-fund fee award is not excessive.10 Yet here, for 

example, “[t]he multiplier on the Kansas Class Counsel’s requested share of the requested class 

fee of $251.67 million [or 16.7% of the common fund] is 3.079.” Mem. of Kansas MDL Co-Lead 

Counsel & Settlement Class Counsel Christopher Seeger, at 83 (ECF No. 3587). That is an 

excessive request by itself without including the other Collective Class Counsel’s fee requests. 

The Supreme Court’s decisions concerning reasonable class fees in contingent fee class 

action litigation unequivocally mandate a strong presumption that Collective Class Counsel’s 

                                                 
10  See Brytus v. Spang & Co., 203 F.3d 238, 247 (3d Cir. 2000) (directing district courts to 

“cross-check the fee from the percentage of recovery method against that from the lodestar method 

to assure that the percentage awarded does not create an unreasonable hourly fee”); Goldberger v. 

Integrated Resources, Inc., 209 F.3d 43, 50 (2d Cir. 2000) (“we encourage the practice of requiring 

documentation of hours as a ‘cross check’ on the reasonableness of the requested percentage”); In 

re Prudential Ins. Co. of Am. Sales Practices Litig., 148 F.3d 283, 340-41 (3d Cir. 1998); see 

generally Hon. Vaughn R. Walker & Ben Horwich, The Ethical Imperative of a Lodestar Cross-

Check:  Judicial Misgivings About “Reasonable Percentage” Fees in Common Fund Cases, 18 

GEORGETOWN J. LEGAL ETHICS 1453 (2005). 
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unenhanced lodestar provides sufficient compensation. See, e.g., Perdue v. Kenny A. ex rel. Winn, 

559 U.S. 542 (2010).  A three-plus multiplier—as is requested here—is much too much.  

Here, Collective Class Counsel attempt to stay under the mega-fund attorneys’ fee bar by 

submitting individual fee applications for themselves of $250 million (Kansas Class Counsel), 

$62.5 million (Minnesota Class Counsel) and $88 million (Phipps/Clark Group)—a total of $400.5 

million. (The Minnesota original application does include the Watts Group common benefit time).  

Collective Class Counsel’s thinly disguised strategy, however, should not be countenanced. Since 

they all functioned as class counsel, controlled the PNC wherein they engaged in collusion and 

self-dealing, signed the Secret Fee Deal, and submitted common benefit time, Collective Class 

Counsel should be treated collectively for purposes of computing their attorneys’ fee and expense 

awards.  

That said, and in light of the huge recovery in this case, the Supreme Court’s holdings that 

unenhanced lodestar constitutes a reasonable fee in contingency fee class actions (Perdue, 559 

U.S. 542), its longstanding admonition that common fund fee awards must be “made with 

moderation and a jealous regard” for the interests of the class (Greenough, 105 U.S. at 536-37), 

and the many decisions holding that class counsel’s attorneys’ fees in mega-fund cases should be 

less than ten percent of the recovery, the attorneys’ fee award requested by Collective Class 

Counsel here is clearly excessive and should be dramatically reduced. Collective Class Counsel’s 

fee awards should be no more than the following: Kansas Class Counsel ($121.5 million at a 1.5 

lodestar multiplier); Minnesota Class Counsel ($60 million at a 1.5 lodestar multiplier (including 

the Watts Group common benefit time)); and Phipps/Clark Group ($60 million at a 1.5 lodestar 

multiplier). Collective Class Counsel’s collective fee awards total $241.5 Million, under the 

Toups/Coffman proposal, which equates to a collective 16% fee award of the total settlement.  As 
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demonstrated above, it’s also on the high side of the range of class fees awarded in mega-fund 

cases. 

Toups/Coffman Plaintiffs’ Counsel assert that $500 million is the maximum reasonable 

and appropriate amount to be allocated from the common fund to pay the fees and expenses of all 

counsel (Toups/Coffman Plaintiffs’ Counsel do not object to this overall amount)—both 

Collective Class Counsel and individual plaintiffs’ counsel. It’s also consistent with all counsel’s 

requested attorneys’ fees and expenses. Handling attorneys’ fees and expenses in this manner (i.e., 

a settlement carve-out from which all counsel who worked on the litigation would be 

compensated) will put all corn producer settlement claimants on equal footing. That said, in the 

interest of resolving the fee and expense motions, and in further response to the Court’s request 

for information to assist it with determining the fee and expense motions, Toups/Coffman 

Plaintiffs’ Counsel suggest the fee and expense awards along the lines set forth in the attached 

Toups/Coffman Plaintiffs’ Suggested Fee and Expense Awards chart (Exhibit G).11 

Toups/Coffman Plaintiffs’ Counsel further object to any law firm receiving a fee award of more 

than a 1.5 lodestar multiplier, if the fees are ultimately decided by lodestar.  

WHEREFORE, Toups/Coffman Plaintiffs’ Counsel respectfully request the Court to 

appoint a mediator that is independent, unbiased, and objective who can bring a fresh perspective 

to the proceedings.  The Court should not allow Ms. Reisman and Judge Stack to participate in the 

fee and expense allocation.  

                                                 
11  To the extent the suggested fee award of any law firm (or law firm group) set forth in 

Exhibit G is less than its requested fee, the suggested reduction is an objection by Toups/Coffman 

Plaintiffs Counsel to such law firm’s (or law firm group’s) requested fee, but only to the extent 

that it is a reduction in order to determine a fair and reasonable fee for all fee applicants, since the 

total of all fee applications exceed the total fee requested.   
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 Toups/Coffman Plaintiffs’ Counsel further request the Court to reinstate the October 17, 

2018 briefing deadline for responses and objections to the fee and expense motions to give all 

counsel sufficient time to review, analyze, and respond to such motions and in the meantime, allow 

the mediation process to go forward regarding the Fee and Expense applications. 

 In the alternative, should the Court proceed with determining how the fee and expense 

motions will be allocated, Toups/Coffman Plaintiffs’ Counsel further request the Court to (i) 

allocate a maximum of $500 million from the common fund to pay the fees and expenses of all 

counsel in the litigation, and (ii) award attorneys’ fees and expenses along the lines proposed in 

the Toups/Coffman Plaintiffs’ Suggested Fee and Expense Awards chart (Exhibit G), or in the 

alternative, allow all private counsel the opportunity to determine what claims their clients filed, 

determine their awards, and then calculate the fees per the contracts their clients signed, after which 

the Court could then determine how the fees of $500 Million should be allocated. 

 In all things, Toups/Coffman Plaintiffs’ Counsel respectfully request the Court to grant 

them such other and further relief to which they are justly entitled.   

Date: August 17, 2018  

Respectfully submitted, 

      By: /s/ Mitchell A. Toups   

Mitchell A. Toups   

WELLER, GREEN TOUPS & TERRELL, LLP 

2615 Calder Ave., Suite 400 

Beaumont, TX 77702  

Telephone: (409) 838-0101  

Facsimile: (409) 838-6780   

Email: matoups@wgttlaw.com 
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Richard L. Coffman  

THE COFFMAN LAW FIRM 

First City Building 

505 Orleans St., Fifth Floor 

Beaumont, TX 77701 

Telephone: (409) 833-7700 

Facsimile: (866) 835-8250  

Email: rcoffman@coffmanlawfirm.com 

 

Eric A. Isaacson 

LAW OFFICE OF ERIC ALAN ISAACSON 

6580 Avenida Mirola 

La Jolla, CA 92037 

Telephone: (858) 263-9581 

Email: ericalanisaacson@icloud.com 

 

TOUPS/COFFMAN PLAINTIFFS’ COUNSEL  

 

 

 

 

 

CERTIFICATE OF SERVICE 

 

 I certify that a true and correct copy of the Toups/Coffman Plaintiffs’ Counsel’s Response 

and Objections to Certain Fee and Expense Motions was served on all counsel of record, via the 

Court’s electronic filing system, on August 17, 2018.  

 

/s/ Mitchell A. Toups   

Mitchell A. Toups 
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